eter-
f ac-
ihove
st of
ic by-

wing
vesti-

g. at

- the

ation

end
1 the
woid
ality
duce
at to

1 its

NATIONAL ASS'N OF REG. UTIL. COM'RS v. F.C.C. 1119
Cite as 737 F24 1095 (1984)

us.” Access Order 127, 93 F.C.C2d at
2517

b. Universal Service

We turn next to an objection of a differ-
ent order. Intervenor RTC challenges the
Commission’s conclusion that a cost-recov-
ery plan involving flatrate end user
charges will not have a substantial adverse
impact on universal service. The only FCC
decision now ripe for our review, however,
is the agency's determination that some
access costs should be recovered through
end user charges. See Further Reconsid-
eration Order 1113-26, 49 Fed.Reg. at
7,812-13.

The FCC has deferred, pending further
study, determination of the extent to which
NTS subscriber plant costs should be shift-
ed to residential end users. See 1id. 119, 49
Fed.Reg. at 7,812 (“additional information
with respect to the elasticity of demand for
local exchange service ... will ... assist us
in determining the maximum charge that
should be established at the end of the
transition”). In ongoing supplemental pro-
ceedings, the Commission seeks “to devise
an exemption for persons who cannot af-
ford to pay any end user charge, reevalu-
ate the transition plan for end user
charges, and explore alternative mecha-
nisms to assist customers of small tele-
phone companies.” Id. 14, 49 Fed.Reg. at
7,811.

{10] The FCC has thus far made two
firm, correlative determinations: (1) relying
on its determination that “demand for ex-
change telephone service ... is very in-
elastic,” it has rejected claims that no end
user charge can be levied without driving
many exchange service subscribers away

27. One petitioner criticizes Commission reliance
on economic theory in allocating the costs of
access to the local exchange. California Brief at
15. California, however, has not persuaded us
that “the generally accepted principle that recov-
ery of fixed costs through usage charges impairs
economic efficiency is not applicable to tele-
communications,” Further Reconsideration Or-
der {11, 49 Fed.Reg. at 7,811, nor has it con-
vinced us that economic efficiency is not a legit-
imate Commission goal.

Certain petitioners concede that “the Commis-
sion’s decision to impose flat rates for NTS cost

from the telephone system, id. 113, 49
Fed.Reg. at 7,812; (2) it has concluded that
“[m]ost residential and single-line business
customers can ... afford to pay at least a
portion of their Common Line costs
through fixed charges,” id. 115, 49 Fed.
Reg. at 7,812. We see no sound basis for
assailing these determinations as unrea-
soned or unsupported.

RTC relies primarily on L. Perl, Econom-
ic and Demographic Determinants of Resi-
dential Demand for Basic Telephone Ser-
vice (1978). It argues that if the FCC
adopts what has been known in this pro-
ceeding as a “Pure 2” plan, and if state
regulators adopt similar schemes with re-
gard to intrastate long distance rates, then
nationwide telephone peunetration couid de-
cline by as much as eight percent. Brief of
Intervenor Rural Telephone Coalition at 7.
“Such a decrease,” RTC argues, “can hard-
ly be said to be insignificant by an agency
charged with maintaining service at reason-
able rates ‘to all the people.”” Id. at T-8.

A “Pure 2" approach, however, would
involve immediate recovery of all subscrib-
er plant costs through flat-rate end user
charges without any Universal Service
Fund, transitional period, or exemption
mechanism. The FCC has rejected that
approach; it credited arguments that
“Pure 2 would constitute a substantial step
away from universal service.” Access Or-
der 11 120-22, 93 F.C.C.2d at 277-78.

In summary, the Commission at this
juncture has decided no more than this:
some end user charge for residential and
single line business users should go into
effect on June 1, 1985. The Commission
had record support for the view that a

recovery follows logically from the perceived
problems of discriminatory and preferential
rates and uneconomic bypass,” but argue that
the agency has not justified “imposition of such
flat rates on end users rather than on interex-
change carriers.” Brief of Intervenors Roseville
Telephone Company, et al. at 23. Imposition of
flat rates on interexchange carriers, however,
ultimately results in passing those costs on to
end users on a usage-sensitive basis. A pass-on
of that kind, if it became the final solution,
would defeat the FCC's goal.

_ |
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charge could be imposed without substan-
tial negative effect on universal service.
See Analysis of Effects of Federal Deci-
sions on Local Telephone Service, FCC
83-567 (released December 21, 1983). It
has not decided the size of the charge, the
shape of the transition, or the class of
persons affected. When those decisions
are made, RTC and other interested entities
will be positioned to seek review of the
precise plans the Commission adopts.

c. Alleged Procedural Deficiencies

Petitioners raise several procedural ob-
jections. NASUCA argues that notice-and-
comment proceedings did not suffice. Tri-
al-type hearings were required, NASUCA
maintains, because the Commission “pres-
crifbed] rates and revenue requirements.”
NASUCA Brief at 24,

In AT & Tv. FCC, 572 F.2d 17, 21-23 (2d
Cir.), cert. denied, 439 U.S. 875, 99 S.Ct.
213, 58 L.Ed.2d 190 (1978), the Second Cir-
cuit reviewed the FCC’s prescription of un-
limited resale and sharing of private line
services; it found in the Administrative
Procedure Act (APA) and Communications
Act no relevant trial-type hearing require-
ment2® If AT & T v. FCC is the appropri-
ate guide, we should end our inquiry here,
for we have no authority to add to the
procedural requirements ordered in the
Communications Act and the APA. Ver-
mont Yankee Nuclear Power Corp. v.
Natural Resources Defense Council, 435
U.S. 519, 98 S.Ct. 1197, 55 L.Ed.2d 460
(1978); see also Western Union Telegraph
Co. v. FCC, 665 F.2d 1126, 1151-52 (D.C.
Cir.1981).

NASUCA appears to urge separation of
this case from AT & T v. FCC on two
grounds. Even if the Act does not require
trial-type hearings for Commission pre-
scription of “practices” as in AT & T, NA-
SUCA first suggests, it does require such
hearings when “revenue requirements and
rates” are at stake. See NASUCA Brief at

28. Additionally, the court viewed the Commis-
sion's action as involving promulgation of pro-
spective rules to implement agency policy, not
“adjudicat{ion of] disputed facts in particular
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26 n. 2 (emphasis omitted). Second, even if
the Act itself does not require trial-type
hearings before the Commission may pre-
scribe rates, NASUCA states, “well-settled
agency procedures of long standing” do so
require; Vermont Yankee, NASUCA ob-
serves, does not impede judicial correction
of an agency’s “totally unjustified depar-
ture” from its own procedures. Joint Re-
ply Brief of Petitioner NARUC, et al. at
27-28 (quoting Vermont Yankee, 435 U.S.
at 542, 98 S.Ct. at 1210). NASUCA points
to cases in which the Commission has in-
vestigated the legality of carrier-filed rate
increases, see, e.g., In re AT & T, 57 F.C.
C.2d 960 (1976), determined a carrier’s rev-
enue requirements as part of an assess-
ment of the legality of its charges, see In
re AT & T, 9 F.C.C.2d 30, modified, 9
F.C.C.2d 960 (1967), or evaluated a carrier
request to increase its preseribed rate of
return. I'n re AT & T, 73 F.C.C.2d 689
(1979).

[11] These arguments are not convine-
ing. The Commission referred briefly at
one point in its discussion to an “approxi-
mate[ }” revenue requirement for interstate
NTS exchange plant. See Access Order
125, 93 F.C.C2d at 250. The rules it
adopted “to determine the manner in which
telephone companies will be compensated
for the origination and termination of inter-
state and foreign communications servie-
es,” Further Reconsideration Order 11,
49 Fed.Reg. at 7,810, included “many of
the steps that carriers must follow in order
to compute access charges,” Access Order
743, 93 F.C.C.2d at 256, and some limited
direct prescription of charges—for exam-
ple, the $25 surcharge on private lines.
But the FCC prescribed no specific revenue
requirement and did not determine the le-
gality of specific rates. On the contrary,
the Commission initiated broad-gauged
rulemaking to develop policies for the inter-
state long-distance market and it set pro-
spective, policy-implementing rules.

cases” for which a trial-type hearing might be

appropriate. 572 F.2d at 22 (quoting United

States v. Florida East Coast Ry., 410 U.S. 224,
245, 93 S.Ct. 810, 821, 35 L.Ed.2d 223 (1973)).
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Nor does longstanding FCC procedure
chart the Commission’s course in this ex-
traordinary matter. There is no Commis-
sion case closely in point establishing a
trial-type hearing pattern.® As the Com-
mission observed five years ago:

We have noted claims that evidentiary
hearings will provide the most effective
mechanism for accurate fact-finding.
However, that type of multi-party pro-
ceeding could become almost intermina-
ble, given the complexity of the issues
which we must resolve. We are endeav-
oring to establish an entry policy for the
1980°s. A procedural option which would
preclude us from reaching a final deci-
sion at or near the beginning of that
decade would not be consistent with that
goal.

MTS & WATS Market Structure: Supple-
mental Notice of Inquiry and Proposed
Rulemaking, 73 F.C.C.2d 222, 232 (1979).

[12] NASUCA stands on somewhat
firmer ground in complaining that the Com-
mission did not give the parties an immedi-
ate opportunity to comment on the staff
study of bypass. The study was not re-
leased until the Commission reached its
initial Access Order decision. We have
more than once cautioned agencies “that
even in an informal [proceeding] parties
have a right to be informed of and com-
ment on staff positions.” Independent
Uniled States Tanker Owners Commitiee
v. Lewis, 690 F.2d 908, 925-26 (D.C.Cir.
1982) (“[Wlhere an agency’s analytic task
begins rather than ends with a set of fore-
casts, sound practice would seem to dictate
disclosure of those forecasts so that inter-
ested parties can comment on the conclu-
sions properly to be drawn from them.”)
(emphasis in original); see United States
Lines, Inc. v. Federal Maritime Commis-
sion, 584 F.2d 519, 534 (D.C.Cir.1978)

(“[Wle have required information in agency -

29. We express no opinion on whether the Act or
longstanding Commission policy calls for an
evidentiary hearing where the Commission de-
termines, for example, whether a carrier-filed
rate is just and reasonable; that kind of case is
not before us. But see Investigation of Access
and Divestiture Related Tariffs, FCC 84-201, at

files or reports identified by the agency as
relevant to the proceeding to be disclosed
to the parties for adversarial comment.. ..
Such requirements ... ensure that parties
to agency proceedings are afforded the op-
portunities guaranteed by statute meaning-
fully to participate in those proceedings
...."). Disclosure of staff reports allows
the parties to focus on the information
relied on by the agency and to point out
where that information is erroneous or
where the agency may be drawing improp-
er conclusions from it. An agency’s denial
of a fair opportunity to comment on a key
study may fatally taint the agency’s deci-
sional process.

[13] But automatic upset should not at-
tend a fault of the kind that occurred here.
See FCC v. WNCN Listeners Guild, 450
1.8, 582, 591 n. 22, 101 5.Ct. 1266, 1272, n.
22, 67 L.Ed.2d 521 (1981); see also Air
Transport Association of America v.
CAB, 732 F.24 219 at 223-224 (D.C.Cir.
April 20, 1984). Because the Commission
gave this case reconsideration and further
reconsideration, interested entities even-
tually had ample opportunity to address the
staff study, and the FCC ultimately collect-
ed reams of comment. The bypass study
should have been released earlier. The
Commission’s reconsideration decisions,
however, were framed with adversarial
comment in full view. Essentially, the er-
ror has been rendered harmless. See Inde-
pendent United States Tanker Qwners
Committee, 690 ¥.2d at 926 (importance of
allowing parties to comment on staff report
“augmented” because of absence of oppor-
tunity for reconsideration); United States
Lines, 584 ¥.2d at 535 (“While [disclosure
of data and reports relied on by the agen-
cy] would ideally appear appropriate at the
earliest stage of the agency proceeding, at
the very least it is clear that it must come
in the final decision so that reconsideration

71113 (released May 15, 1984) (resolving cost
issues and determining the legality of rates
through notice and comment proceedings; find-
ing that parties received “the full opportunity
for hearing required by Section 205(b) of the
Act™).
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may be sought and judicial relief meaning-
fully afforded.”).?

3. Centrex-CO Service

Centrex-CO is a tariffed service sold by
local phone companies. It offers such tele-
communications functions as intercom call-
ing, conference calling, direct inward dial-
ing, and automatically identified outward
dialing. Reconsideration Order 743, 48
Fed.Reg. at 42,991. These electronic
switching services are performed at the
exchange carrier’s central office switch,
and have traditionally been offered princi-
pally to large organizations and govern-
ment agencies as an alternative to purchas-
ing or leasing a private branch exchange
(“PBX”), which is a smaller switch located
on the subscriber’s premises used to pro-
vide the same services. Because Centrex-
CO switching is executed off-premises,
each Centrex-CO subscriber station must
be connected by a loop to the central office
switch. Consequently, Centrex-CO service
requires approximately six times more
loops than PBX service, which primarily
uses inside wiring to link together subscrib-
er stations. Brief of Public Service Com-
mission of the District of Columbia at 12.

The Commission ruled that Centrex-CO
lines are generally subject to flat-rate per
line access charges, as are other local loops
between the subscriber’s premises and the
local switch used jointly in exchange and
inter-exchange traffic. This ruling effec-
tively imposed substantially higher total
access charges on Centrex-CO service, po-
tentially rendering it significantly less eco-
nomical! to subscribers than its principal
competitor, PBX. Several parties now seek
to overturn the Commission's decision.

30. Intervenors Roseville Telephone Company, et
al. claim that the Commission gave insufficient
notice of its intention to impose a plan involv-
ing flat-rate end user access charges. Brief of
Intervenors Roseville Telephone Company, et al.
at 8-15. The Commission's request for com-
ments, however, made it clear that the Commis-
sion was considering an approach under which
“fe]very customer ... would pay a flat (per line)
access charge that did not vary with use, plus
usage based interstate charges that reflected
only usage sensitive facilities ... plus local
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Some, such as the Public Service Commis-
sion of the District of Columbia (“D.C.P.S.
C.”) argue that the Commission treated
Centrex-CO subscribers too harshly, threat-
ening the very existence of the service;
others, representing the PBX industry,
claim that the Commission granted an un-
lawfully discriminatory preference to Cen-
trex-CO service.

The D.C.P.S.C. claims that the Commis-
sion should not have applied a full per line
access charge to existing Centrex-CO sys-
tems. It argues that the per line fee
should be set at only sixteen percent of
that levied on other local loops in order to
maintain competitive parity with PBX. Id.
at 28-29. Failure to levy the access charge
in this manner will allegedly cause a large
number of subscribers to abandon Centrex-
CO service, which in turn could threaten
universal service since higher phone rates
would have to be charged to the remaining
exchange subscribers to recover the cost of
the prematurely abandoned Centrex-CO
plant remaining in the rate base. The D.C.
P.S.C. charges that the Commission inade-
quately considered this problem of “strand-
ed investment.”

However, on the record before us we
conclude that these arguments are without
merit. The Commission thoroughly con-
sidered the objections of the D.C.P.S.C. and
other similarly aligned parties below. Al
though it was generally unwilling to set
access rates at a level which would not
recover the full cost of Centrex-CO loops, it
accepted the claims of state commissions
that in many exchanges Centrex-CO rates
may have been set above cost in order to
subsidize local rates. Since a sharp rate
increase in those circumstances could de-

charges.” "MTS and WATS Market Structure:
Fourth Supplemental Notice of Inquiry and Pro-
posed Rulemaking, 90 F.C.C.2d 135, 140 (1982).
The Commission described this approach as “ex-
tremely attractive” from the point of view of
“equity between services and economic efficien-
cy,” but expressed concern about its effect on
universal service. Id. at 140 & n. 10. More-
over, the Commission detailed a -second ap-
proach also involving “flatrate access
charge[s],” id. at 142-44, and requested com-
ment on the bypass issue. Id. at 145-47.
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prive the telephone companies of a fair
opportunity to adjust local Centrex-CO
rates downward to compensate, depriving
customers of any benefits that might be
derived from efficiently priced, economical
Centrex-CO service, the Commission decid-
ed to adopt partially the suggestions made
by the D.C.P.S.C. It ruled that the full
multi-line business access rate will be ap-
plied only prospectively, to newly laid Cen-
trex-CO lines. Existing Centrex-CO plant
will be subject to tramsitional access
charges, not to exceed $2.00 in 1984. Re-
consideration Order 11 47-49, 48 Fed.Reg.
at 42,991-92. These charges will be reex-
amined in supplemental proceedings and
will presumably eventually be equivalent to
the multi-line business access rate, but the
Commission does not expect the access
charge to exceed $3.00 in the 1985-1986
access period. Further Reconsideration
Order 140 n. 24, 49 Fed.Reg. at 7815.

[14] The D.C.P.S.C. claims that this so-
lution did not adequately address the po-
tential threat to universal service since
there was no record support in favor of the
Commission's minimal predictions of
stranded investment. In particular the
D.C.P.S.C. argues that the rate structure
prescribed within its jurisdiction provides
subsidies to Centrex-CO from other classes
of subscribers, not vice versa. However,
the Commission did not base its conclusions
on a finding that all local Centrex-CO ex-
change rates were subsidized, nor was it
required to do so.

The Commission made other findings
supported by record evidence which ration-
ally buttressed its conclusion that there is
no “threat to universal service so substan-
tial and so imminent that we must depart
from this approach....” Id. at 147, 49
Fed.Reg. at 7816.

First, the Commission recognized that as
a practical matter most Centrex-CO users
would be unable to terminate Centrex-CO
service immediately. Several parties be-
fore the Commission indicated that it would
take at least three years to move to alter-
native services. During that interim period

more costs of existing Centrex-CO plant
could be recovered.

Second, testimony before a state commis-
sion cited by the parties indicated that a
large percentage of Centrex-CO plant could
be reused in other local service. Id. at
146. This further diminished the likeli-
hood that universal service would be great-
ly impaired by full flat-rate per line access
charges on Centrex-CO subscribers.

Third, the Commission took affirmative
steps to monitor the threat posed by in-
creased Centrex-CO rates. In the Recon-
sideration Order it requested the Joint
Board in Docket 80-286(1) to assist the
Commission in monitoring “the nature and
magnitude of any stranded investment
problem,” and (2) to recommend solutions
which could be adopted at the state or
federal level to avoid a threat to universal
service. Reconsideration Order 149, 48
Fed.Reg. at 42,992. These were reasonable
responses to the claims of the D.C.P.S.C.
In view of the Commission’s decision to
refer this problem to the Joint Board, argu-
ments of the D.C.P.S.C. that local rate pay-
ers will inevitably bear the full brunt of
obsolescent Centrex-CO plant are prema-
ture.

The D.C.P.S.C. does not even offer a
reasonable alternative to this decision.
Permanent depression of Centrex-CO ac-
cess charges to reflect only sixteen percent
of the standard flat-rate end user charge in
order to achieve parity with PBX users is
inconsistent with the basic principles of the
Commission’s orders, which generally re-
quire end users to bear the cost of the
interstate NTS charges attributable to
their use of the exchange. The price dis-
parity between Centrex-CO and PBX ser-
vice is directly related to the cost of provid-
ing the exchange access. Because Cen-
trex-CO requires approximately six times
the number of local loops as PBX, the
interstate share of local NTS costs is corre-
spondingly higher. Access charges that
rationally reflect that increased level of
costs are not discriminatory. Id. 145, 48
Fed.Reg. at 42,991. Pricing telecommuni-
cations services based solely on mainte-

’
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nance of comparative competitive positions,
regardless of the cost of providing the ser-
vices, would fundamentally contradict the
primary rationale underlying the access
charge proceedings. The Commission rea-
sonably determined to apply these princi-
ples consistently to all end users, including
Centrex-CO subscribers; we may not arbi-
trarily overturn that decision in our appel-
late review.

As might be expected, the PBX industry,
as the principal competitor of Centrex-CO
service, supports the Commission’s decision
to impose full flat-rate end user access
charges on Centrex-CO service. However,
represented by the North American Tele-
communications Association (“NATA"), a
trade association comprised of manufactur-
ers, distributors, retailers, and installers of
customer premises equipment, the PBX in-
dustry challenges the Commission’s author-
ity to grant any transition to Centrex-CO
users. NATA’s argument is two-pronged.

First, it asserts that the Commission’s
response to the threatened loss of competi-
tive Centrex-CO equipment was not sup-
ported by record evidence. NATA argues
that instead of relying on representations
made by the state commissions and other
commenting parties the Commission should
have amassed the relevant underlying
facts, and then independently analyzed
them to develop its own conclusion on the
level of intrastate Centrex-CO costs, and
the concomitant effect on local rates and
universal service of immediate Centrex-CO
rate hikes. Brief of Petitioner/Intervenor
NATA at 58. Failing to complete these
steps, NATA charges that the Commission
has not presented “the minimum of evi-
dence upon which an agency can rely to
support agency action in an informal ...
rulemaking.” Reply Brief of Petitioner/In-
tervenor NATA at 12.

Second, NATA charges that the lower
transitional rates charged to Centrex-CO
subscribers  unreasonably  discriminate
against all other classes of business end
users since the price discrepancies are not
cost based. The proper remedial action,
NATA urges, is to “direct the Commission”

to eliminate the transitional preference for
Centrex-CO users. Brief of Petitioner/In-
tervenor NATA at 45. However, neither of
NATA's arguments would justify such an
order to the Commission.

[15,16] An agency decision arrived at
through informal rulemaking must have a
rational basis in the record and be based on
a consideration of the relevant factors un-
der its statutory mandate. Almay, Inc. v.
Califano, 569 F.2d 674, 681 (D.C.Cir.1977).
Consequently, when an agency undertakes
a thorough, primary, evaluation of all rele-
vant facts, it is highly desirable that the
agency: independently amass the raw data;
verify the accuracy of that data; apply that
data to consider several alternative courses
of action; and reach a result confirmed by
the comments and submissions of interest-
ed parties. But the Commission’s failure
to take or complete some of these steps
does not fundamentally prejudice its deci-
sion. The paradigmatic scope of agency
expertise is often pragmatically circum-
scribed internally by limited agency re-
sources and restricted erternally by the
need to respond to complex, growing regu-
latory problems within a reasonable period
of time. Notice and comment procedures
are partially designed to overcome this
problem. They permit parties to bring rel-
evant information quickly to the agency's
attention. A degree of agency reliance on
these comments is not only permissible but
often unavoidable. Thus, although an
agency must consider and analyze the fac-
tual materials gathered during the informal
rulemaking process, see Action for Chil-
dren’s Television v. FCC, 564 F.2d 458, 471
(D.C.Cir.1977), we have never held that an
agency must conduct this analysis without
relying on the comments submitted during
the rulemaking.

[17] In a lengthy and complicated rule-
making such as this one it could very well
be impossible to conduct elaborate indepen-
dent verification proceedings on each factu-
al comment submitted to the agency and
still conclude the proceeding within a rea-
sonable period. The Commission implicitly
recognized the difficulty of immediately

conc

coul



‘ence for
ioner/In-
either of
such an

Tived at
t have a
based on
:tors un-
y, Inc. v.
Sir1977).
dertakes
" all rele-
that the
‘aw data;
pply that
» courses
irmed by
interest-
s failure
'se steps
its deci-
f agency
circum-
ency re-
y by the
ing regu-
le period
‘ocedures
ome this
bring rel-
agency's
Jiance on
ssible but
ough an
2 the fac-
informal
for Chil-
1458, 471
d that an
s without
>d during

ated rule-
very well
: indepen-
ach factu-
ency and
in a rea-
implicitly
mediately

NATIONAL ASS'N OF REG. UTIL. COM'RS v. F.C.C. 1125
Cite as 737 F.2d 1095 (1984)

conducting a complete assessment of the
local tariffs for Centrex-CO service when it
chose “to delay the full impact of the new
rate structure until state commissions
could reevaluate the rate structures for
Centrex-CO services ... and to allow time
for the Joint Board to study the subject.”
Further Recomsideration Order 150, 49
Fed.Reg. at 7817. The Commission’s deci-
sion to rely on the comments of the state
commissions that some Centrex-CO servic-
es are priced above cost, pending a more
thorough assessment of the problem, was a
reasonable response.

The representations made by various par-
ties, including the Bell Operating Compa-
nies and state commissions, contained spe-
cific allegations about the impact on local
Centrex-CO rates that could cause tens or
hundreds of millions of dollars of equip-
ment to be idled. See Brief of Intervenors
Bell Operating Companies at 69 nn. 81-82.
State commissions and other commenters
also argued that Centrex-CO rates were set
above cost to subsidize residential rates.
The Commission was entitled to rely on
these representations by parties who were
uniquely in a position to know the level of
current subsidization and the impact on
local rates of nongraduated Centrex-CO ac-
cess charges.

[18] This is not a case in which party
submissions were accepted uncritically by
the Commission. On the contrary, the FCC
rejected a number of petitions as “unsup-
ported speculation” and criticized other
more substantially grounded estimates of
revenue loss. Further Reconsideration
Order 146, 49 Fed.Reg. at 7816. How-
ever, the Commission was unwilling totally
to discount the problems which could be
posed by stranded Centrex-CO investment.
It requested the Joint Board to monitor the
situation. The Commission also under-
stood several responsible petitioners to as-
sert the existence of above-cost Centrex-CO
pricing, supporting the conclusion that an
interim period would be necessary to per-
mit some state commissions to reevaluate
their Centrex-CO tariff policies. The deci-
sion to accommodate that period of reevalu-

ation, in conjunction with the establishment
of a Joint Board, was the method chosen by
the Commission to balance the risks and
benefits alleged to follow its regulatory
action. That balancing, based on the Com-
mission’s expert evaluation of the com-
ments placed before it, is reasonable and
rationally supported by the record.

NATA’s argument that the Commission
has unreasonably discriminated between
Centrex-CO and PBX subscribers is also
without merit. The Commission is quite
properly concerned about facilitating the
capacity of state regulators to respond me-
aningfully to its orders, and minimizing
unnecessary disruptions in service. A tran-
sition period to full implementation of Cen-
trex-CO access charges is rationally related
to those goals and is in no way unlawfully
discriminatory.

The Commission very carefully threaded
its way through the opposing claims raised
by local exchange companies and the PBX
industry, evaluating the sufficiency of
those comments, and responsively adjust-
ing its access orders to achieve what it
determined in its expert discretion to be the
optimum balance among its statutory
goals. The decision to impose flat-rate
Centrex-CO access charges on a per line
basis after a period of transition is sup-
ported by the record and reasonably relat-
ed to those goals. We affirm the FCC's
conclusions on this issue.

4. Party Lines

In addition to prescribing special rules
for end users of Centrex-CO systems, the
Commission also considered the proper
structure of party-line end user access
rates. Unlike ordinary subscription ser-
vice, in which one loop serves onmly one
subscriber, party lines permit several sub-
scribers to share a single loop, reducing the
cost of the telephone service to each sub-
sciiber. The service is often used in rural
areas where the average cost of laying
each loop may be much higher than in
urban exchanges.

In its Access Order the Commission di-
rected that the access charge for individual

’
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party-line subscribers be computed by di-
viding the standard access fee for a single-
subscriber loop by the number of party-line
subscribers sharing the party line. Access
Order, App. A., 47 C.F.R. § 69.104(c), 93
F.C.C.2d at 349. On reconsideration, sever-
al parties claimed the rule would be too
burdensome to administer on a line-by-line
basis. In response the Commission ad-
hered to its decision to compute the charge
by dividing the single-line rate by the num-
ber of party-line subscribers, but permitted
the number of subscribers to be calculated
based on the average level of subseription,
or “fill,” in each class of party-line service,
such as two-party, four-party, or six-party
lines, rather than individually tallying the
number of subscribers to each party line.
See Reconsideration Order, App. A., 47
C.F.R. § 69.104(c), 48 Fed.Reg. at 43,018.

The Rural Telephone Coalition (“RTC”)
charges that the Commission acted unrea-
sonably in adopting this system. It claims
that this system inaccurately reflects the
cost of providing party-line service, since
party lines do not cost less in direct propor-
tion to the number of subscribers sharing
the line. Record evidence relied upon by
RTC suggests that a multiple line system
serving several subscribers with separate
loops may cost only 25% more per subscrib-
er than a party-line system, although the
Commission’s rules would impose an access
charge on a single-line subscriber up to
250% greater than that paid by the party-
line subscriber. Petition for Reconsidera-
tion and Clarification of the RTC, J.A.
2926, 2941-42, 2958. Because the proposed
system thus “misstate[s] the relationship
between the cost of providing party line
and single party service,” Brief of Interve-
nor RTC at 19, single-line subscribers ef-
fectively subsidize much of the cost of pro-
viding the inferior grade party-line service.
The RTC argues that this distortion be-
tween cost of party-line access and the
assigned flat-rate charge would create an
artificial economic incentive for customers
to switch from single-line to party-line ser-
vice. Besides artificially encouraging the
widespread use of a lesser grade of service,
the RTC asserts that converting existing

single-party plant to party-line plant would
cost more than building single-line plant
initially.

[19] The Commission failed to respond
adequately to these charges. Its Reconsid-
eration Order recognized that the RTC
objected to the “uneconomic incentives for
choosing party-line over single-line ser-
vice.,” Reconsideration Order 138, 48
Fed.Reg. at 42,990. The Commission also
agreed with the RTC that end-user party-
line charges are intended to reflect the
actual cost of providing the service. How-
ever, the Commission never responded to
the RTC’s comments and evidence suggest-
ing that the party-line plan established by
the Commission contradicts these very
goals.

The Commission made two meodifications
to its party-line plan on reconsideration.
First, it required computation of the fill
ratio for each class of party-line service,
rather than for each line. However, far
from “largely ameliorat{ing] the problems
perceived by” the RTC, id. 139, this
amendment addresses only the method of
administering the plan, not the cost-price
relationship between single and party-line
service. The Commission’s second change,
waiver of its party-line allocation rules in
those rare cases when party-line service
may cost more to provide than single-line
service, is similarly nonresponsive to the
core problem identified by the RTC: as a
general rule the cost of party-line access
per subscriber will not be recovered by that
subscriber’s access charges, even when
that party-line costs less than a single-sub-
scriber line,

The only record evidence on the issue of
party-line costs was that submitted by the
RTC which suggested that interstate party-
line access charges would not fully reflect
costs. The Commission never referred to
this evidence, never explained why it was
flawed or unreliable, and never offered any
alternative explanation for its plan. It is
thus entirely likely that the Commission
unwittingly adopted a party-line plan total-
ly inconsistent with the driving- principle
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behind its access charge decisions, which is
to align the level of access charges, as far
as possible, with the actual cost of access.

Certainly the Commission would not be
required to maintain full cost-based access
pricing for end-user party-line charges, but
we should expect to find either a clear
explanation for its departure from the gen-
eral principle followed elsewhere in the
rulemaking, or a responsive rebuttal of
charges that its party-line access charges
do not accurately reflect costs. The Com-
mission offered neither. It concluded its
discussion in apparent agreement with the
RTC that party-line charges should permit
rational economic choices, again ignoring
the RTC's claim that the Commission’s plan
would reach the opposite result3! This
unexplained and unsupported conclusion is
the antithesis of rational rulemaking.

We must therefore remand this portion
of the Commission’s orders for meaningful
consideration of claims that its party-line
access charges are uneconomically subsi-
dized by single-line access rates. Further
analysis by the Commission, accompanied
by a well-articulated explanation of its re-
sponse to these claims will, we are confi-
dent, clear up the confusion that now exists
about the extent to which end-user party-
line access charges are intended accurately
to reflect the cost of providing the service
and the extent to which party-line access
fees actually achieve their intended result.

5. Awerage Schedule Company Status

The last major part of the Commission’s
rules dealing with end-user access charges
challenged in this proceeding concerns not
who will bear the charges, but the method
by which smaller exchange companies will
identify the level of their costs incurred in
providing access. Before an exchange car-
rier can recover its access costs, it must
first determine what they are. Precise de-

31. The Commission stated:

We are sympathetic to the Rural Telephone
Coalition's concern that party-line service is
an inferior grade of service that may deny
many customers the benefits of more ad-
vanced communications services. Neverthe-
fess, we believe that these customers will be

termination of a local company’s costs in all
relevant areas may require extensive data
collection, analysis, reporting, and auditing,
which can be a difficult and costly burden
for small telephone companies. As a re-
sult, the Commission’s rules have tradition-
ally allowed smaller exchange carriers to
estimate some or all of their costs through
use of an “average schedule” which adopts
generalized industry data to reflect the
costs of a hypothetical exchange company.
According to the RTC, many of the small
exchange carriers which elect to use the
average schedule, known as “average
schedule companies,” use the average
schedule to compute every element of their
costs except the expense of connecting lo-
cal central offices to toll offices, or “line
haul” costs. Because line-haul cost studies
are relatively less expensive and less com-
plicated than procedures necessary to iden-
tify other types of costs, a large number of
smaller exchange companies prefer to con-
duct their own rather than rely on the
average schedule.

The FCC, in the access orders, changed
current practice relating to average sched-
ule company status in two ways. First, the
Commission ruled that a company may no
longer elect to use the average schedule if
it is affiliated with, or owned by, a carrier
computing its costs directly, often referred
to as a “cost company.” See Reconsidera-
tion Order, App. A, 47 CF.R. § 69-
605(c)(1), 48 Fed.Reg. at 43,022. Second,
the Commission required that companies
electing average schedule status partici-
pate in all of the general exchange carrier
association tariffs, effectively precluding a
carrier from using independently generated
cost data to demonstrate line-haul costs
while relying on the average schedule to
establish all other costs. Id. 1193, 48 Fed.
Reg. at 43,014; Access Order, App. A., 47

able to decide whether the benefits to be

gained from single-line service are worth the

added costs. Interstate access charges that

reflect costs will permit their choice of single

or party-line service to be a rational one.
Reconsideration Order 41, 48 Fed.Reg. at 42,-
990.

’»
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C.F.R. § 69.605(c}2), 93 F.C.C.2d at 362.
The RTC challenges both of these rules.

{20] In reviewing the reasoning used by
the Commission to support its decision to
preclude partial reliance on average sched-
ule status, it is again apparent that the
Commission agreed with the fundamental
objectives advanced by a commenting par-
ty, but promulgated a rule which could
cause drastically different consequences,
without record support for the discrepancy
between means and end. The Commission
clearly expressed its intent “to avoid impos-
ing the burden of developing cost informa-
tion upon companies” which may be too
small to perform the necessary cost stud-
ies, Reconsideration Order 1194, 48 Fed.
Reg. at 43,014, a goal also advocated by the
RTC. The Commission’s decision is a sub-
stantial change from prior practice; the
Commission recognized that many indepen-
dent companies will be forced to abandon
average schedule status. /d. 1193. How-
ever, there is nothing in the record which
suggests that parent, subsidiary, or affili-
ate status accurately distinguishes between
those companies which would be prohibi-
tively burdened by the cost, and those
which could easily bear it.

In defense of its rule the Commission
reasoned:
Some companies that are large enough to
compile cost information undoubtedly
also participate in average schedule set-
tlements. We could not reasonably defer
the implementation of access charges to
identify such companies, but we did infer
that companies or affiliated groups of
companies that are partly in and partly
out of average schedule settlements are
not too small to perform cost studies.

Id. 1194, Yet, the mere inference that
affiliation alone indicates ability to bear the
cost burdens of the affiliate is not always
reasonable since, as the RTC argues, a
small cost company affiliated with a sec-
ond, small, average schedule company
would not necessarily have sufficient finan-

32. The Commission noted, “[i]t may be difficuit
for such affiliates [of cost companies] ... that
are presently compensated as average schedule

cial resources to bear the full expense of
dual, full-fledged cost studies. Reply Brief
of Intervenor RTC at 7-8. More impor-
tantly, the Commission imposed this “com-
pulsory pooling requirement,” Reconsider-
ation Order 1193, 48 Fed.Reg. at 43,014,
between affiliates without inquiring into
the regulatory or corporate barriers which
may prohibit such eross-pooling; in particu-
lar, the RTC argues that state commissions
may not allow revenues of locally regulat-
ed exchange companies to be diverted to
fund the operations of affiliated companies
in other jurisdictions. Reply Brief of Inter-
venor RTC at 8.

The Commission dismissed similar argu-
ments below without any explanation, as-
serting that the average schedule compa-
nies have ‘not presented any reason for
concluding that they should be entitled to”
the benefits accruing from their current
average schedule status. Reconsideration
Order 195, 48 Fed.Reg. at 43,014. This
minimal consideration is inadequate, espe-
cially since the Commission came close to
accepting the weight of these arguments
when it decided to delay the start-up date
of the new rule for two years.?* However,
a transition period alone does not mitigate
the difficulties identified by the RTC, since
it fails to address the reasonableness of the
Commission’s inference that cost compa-
nies are generally both financially prepared
and administratively authorized to bear the
cost burdens of affiliated average schedule
companies. We are therefore remanding
this aspect of the Access orders to the
Commission for further study and consider-
ation on these issues.

Given the Commission’s willingness to
defer the effective date of this rule for two
years, our remand to the Commission for a
brief period to enable the Commission to
conduct a more responsive and meaningful
evaluation of small carriers’ claims does
not run counter to the Commission’s stated
desire to avoid unreasonably deferring the
implementation of access charges pending

companies to develop cost data.” Reconsidera-
tion Order 1] 195, 48 Fed.Reg. at 43,014.

_
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the identification of those carriers who are
currently able to compile individualized
cost information. It will ensure that the
Commission, otherwise spurred by the ne-
cessity to design and establish a compre-
hensive access charge plan at the earliest
reasonable date, does not give short shrift
to the complaints of small exchange compa-
nies that the benefits historically derived
from the existing average schedule compa-
ny status rules would be lost by the uncon-
gsidered decision to abandon the prior rules
in favor of a less reasonable system not
immediately necessary.

For similar reasons we must also remand
this proceeding to the Commission for a
reasoned evaluation of the parties’ chal-
lenge to the Commission’s refusal to permit
use of average schedules for less than all
access costs. The Commission announced
this new rule in its Access Order without
any prior public notice or opportunity for
participation by the affected parties. Its
reevaluation of the rule in light of the
substantial comments subsequently sub-
mitted in petitions for reconsideration dem-
onstrates a failure to consider seriously the
legitimate objections of small exchange
companies.

The RTC has identified at least one sig-
nificant reason which could justify soften-
ing of the new rule: forcing exclusive re-
liance on the average schedule could grave-
ly affect companies with exceptionally high
line haul costs. Brief of Intervenor RTC at
17. Computation of these costs, unlike oth-
er categories of access costs, can be done
through relatively simple accounting proce-
dures. Reply Brief of Intervenor RTC at
10. In its Reconsideration Order the
Commission merely added conclusory lan-
guage without addressing these conten-
tions. The FCC's explanation for the rule
change reads in full:

Some petitioners also note that the ex-

isting average schedule system gives a

company the option of participating in an

33. We note that this analysis can apparently be
completed without jeopardy to the efficient,
smooth implementation of the Commission’s or-
ders, since the Commission has waived the re-
quirement that companies elect between cost

average schedule for only a portion of its
costs and suggest that the access charge
rules be modified to include such an op-
tion. The average schedules do not ap-
pear to correspond with access elements
we have defined and accordingly could
not be easily adapted even if we found
that such a system would be desirable.

Reconsideration Order 1196, 48 Fed.Reg.
at 43,014

However, it may be possible that the
newly reorganized categories, or “ele-
ments,” see id. 14, 48 Fed.Reg. at 42,985,
of access costs can be harmonized with the
established industry practice in this area,
or that the average schedules can them-
selves be adjusted to reflect the new access
cost elements identified by the Commission.
Reply Brief of Intervenor RTC at 9-10.
The Commission never adequately con-
sidered these possibilities.

By ignoring these alternatives and the
potential advantages to continuing the sta-
tus quo, the Commission failed to discharge
its special responsibility to balance the poli-
cies embodied in the Communications Act,
selecting the regulatory course of action
most likely to meet the public interest. Ac-
cordingly, the Commission’s orders prohib-
iting election of partial average schedule
company status are remanded to the Com-
mission for further consideration.’?

B. Access Charges to Carriers and Pri-
vate Line Users

Not all of the interstate share of local
exchange costs will be recovered through
flat-rate end user access fees. Traffic sen-
sitive exchange costs will be recovered
from interexchange carriers on a usage
sensitive basis. See Access Order 11 197-
249, 93 F.C.C.2d at 297-315. The Commis-
sion established an additional component of
the carriers’ access charges which is de-
signed to recoup costs assigned to the “car-
rier common line element,” including (1) the

and average schedule status pending the mod-
ernization of average cost schedules. MTS and
WATS Market Structure, 49 Fed.Reg. 10,549
(1984).

i
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NTS costs associated with inside wiring
and customer premises equipment, (2) the
gradually declining balance of local NTS
exchange costs not recovered from end
users pending the transition to more fully
cost-based end user access charges, and (3)
the cost of the Universal Service Fund es-
tablished to help subsidize certain NTS
costs on a permanent basis. Only the Uni-
versal Service Fund is expected to be a
nontransitional component of the carrier
common line element. The inside wiring
and customer premises equipment costs
will be gradually removed from the rate
base, and the balance of NTS exchange
costs not recovered from end users or
through the Universal Service Fund will
probably drop to zero. Brief for FCC at 30
n. 46, 31 n. 47.

The costs allocated by the Commission to
the carrier common line element will be
recovered on a usage sensitive basis from
most interexchange carriers in the form of
a carrier common line charge. See id. at
30. A private line surcharge intended to
approximate the carrier usage charges will
be levied on private line users and a few
other classes of specialized carriers. See
Reconsideration Order 181, 48 Fed.Reg.
at 42,997; id. App. A, 47 CF.R. § 69-
115(b), 48 Fed.Reg. at 43,019. In this sec-
tion of the opinion we discuss claims raised
by the affected carriers and private line
users that the Commission acted unlawful-
ly when it assigned these access charges to
the various categories of exchange users.

1. Unlawful Discrimination Against
Carriers Subject to the Carrier
Common Line Charge in Favor of
Other Interstate Users of Exchange
Facilities

The advent of competition in the provi-

sion of interexchange telephone services,
and the rapidly proliferating varieties of
services offered through the medium of
telephone transmissions, demonstrated to
the Commission the need for a coherent,
uniform method of compensating exchange
carriers for the interstate costs of provid-
ing exchange access. The correction of
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disparities in exchange access rates
charged to the various classes of interex-
change carriers was a primary goal in
Docket No. 78-72. See MCI Telecommu-
nications Corp. v. FCC, 712 F.2d 517, 529,
531-32 (D.C.Cir.1983). The Commission as-
serts that it accomplished this result
through the imposition of the usage-based
carrier common line charge, Access Order
151 n. 20, 93 F.C.C.2d at 258, and the
private line surcharge. MCI disputes this
claim. Before evaluating the merits of
MCI's arguments we find it helpful to re-
view briefly the effect of the Commission’s
orders on the previous system of exchange
access compensation.

a. The Previous System of Exchange
Access Compensation and the Com-
mission’s Response

In addition to AT & T, the predominant
interexchange common carrier, several
types of communications carriers and tele-
communications consumers require access
to the local exchange.

One category, composed primarily of
commercial, specialized common carriers,
offers to transport subscribers’ telephone
traffic between the originating and termi-
nating local exchanges. Because this gen-
eral type of service exists to provide inte-
rexchange carriage, virtually all interstate
calls carried are accessed into the originat-
ing and terminating exchanges. Carriers
offering this service include the OCCs,
which use privately owned facilities to
carry interexchange traffic for a basic fee;
resellers, which lease OCC or AT & T
interexchange facilities in order to offer
high volume discounts to subscribing
groups of moderately heavy interstate call-
ers; and*sharers, who join together in a
nonprofit arrangement to use jointly the
services and facilities of a single underly-
ing carrier, paying a pro rata portion of
costs based on relative use. FX service is
another type of interexchange offering in
which subscribers terminate all of their
interexchange calls by switching them into
the exchange, in this case by integrating
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the open end of the system into the distant
exchange.

A second grouping of interexchange tele-
communications users generally makes
much more limited use of exchange access.
These are the access users which the Com-
mission identified as primarily responsible
for the “leaky PBX " problem. They lease
or own dedicated private lines used to pro-
vide point-to-point service, but terminate
those lines at PBX facilities or otheyr pri-
vate switches that can patch an intérstate
private line call into the local exchange.
Although the caller is thus able to originate
and terminate jurisdictionally interstate
calls, incurring interstate exchange costs,
those costs are not currently recovered
from the private line subscriber since local
exchange companies generally are not
equipped to distinguish between the local
and jurisdictionally interstate traffic routed
to or from the PBX. In addition to private
lines, some not-for-hire privately owned
telecommunications systems, used by large
corporations to provide voice and specializ-
ed data transmissions, are also capable of
accessing the local exchange.

These private line arrangements are
technically capable of switching the same
volume of traffic into the local exchange as
the exchange carriers in the first grouping.
However, less intensive use of exchange
access can probably be inferred, if only
because the first grouping of services ex-
ists primarily, and is commercially offered,
for the purpose of originating and termi-
nating interexchange traffic on the local
exchange, while the second grouping of
services has traditionally been offered for
the primary purpose of completing intra-
subscriber telecommunications.

Of course, the lines between these two
groupings of exchange access users are
often blurred. The Commission recognized
that ‘{dlepending upon the nature of its
operation, a given private line ... user may
or may not make significant use of local
exchange service for interstate access.”
Reconsideration Order 1178, 48 Fed.Reg.
at 42,996. One class of carriers which does
not fit conveniently into either of these

groupings is that of the enhanced service
providers, These carriers use interex-
change facilities to transport subscribers’
data transmissions between computer or
data terminals in different exchanges, and
may rely heavily on access to the local
exchange to originate or terminate their
transmissions.

Regardiess of the amount of use, each of
these classes of carriers and private line
users relies on technologically similar ac-
cess facilities to originate or terminate calls
in the local exchange. Prior to the Com-
mission’s orders under review there was no
uniform scheme through which these ex-
change users compensated the local ex-
change for the interstate share of NTS
costs associated with their access.
Through the settlements and division of
revenues process the Commission has tradi-
tionally authorized a fairly high charge for
exchange access on AT & T, which AT & T
recovered through usage-based charges for
ordinary long distance phone service.
0OCCs were subject to ENFIA rates, which
included a negotiated discount from the
access charge rate paid by AT & T. FX
users paid only local exchange rates for
their open end access, but have not borne
any of the cost burden attributable to their
interstate use of the exchange. Users of
private lines capable of switching into the
local exchange similarly paid only local
rates. Thus, although the Commission de-
termined that these private systems “origi-
nate and terminate vast quantities of inter-
state and intrastate toll traffic through the
use of exchange telephone service,” id.
180, under the access scheme in effect
prior to its orders, ‘no charge whatsoever
[was generally] assessed for interstate use
of local services.” Id. 181.

In surveying that system, the Commis-
sion found,
[Njone of the participants has attempted
to demonstrate that there is any reason-
able or rational relationship to justify the
wide disparities among the charges for
access that are directly or indirectly lev-
ied upon users of the various interstate
services that might satisfy the require-
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ments of Section 202(a). It is readily
apparent that it would be impossible to
do so. Indeed, the current methods of
recovering costs of jointly used non-traf-
fic sensitive subscriber plant ... are to-
tally different and produce widely differ-
ing results even though each service
uses the same plant in the same man-
ner.... Since no one has attempted to
justify the disparate rates charged for
like access services in this proceeding,
we must find them to be unlawfully dis-
criminatory.
Access Order 151, 93 F.C.C.2d at 258.

To remedy this discrimination the Com-
mission ruled that users of exchange ac-
cess generally must pay either a carrier
common line charge or a private line sur-
charge to contribute towards the access
costs not recovered from end users. The
carrier common line charge applies to those
carriers whose previous access rates were
governed under the ENFIA tariffs. Carri-
ers in this category include the OCCs, and
many resellers. Reconsideration Order
1183, 48 Fed.Reg. at 42,997; id. App. A, 47
C.F.R. § 69.105(a), 48 Fed.Reg. at 43,018.
In addition, the Commission determined
that FX users would also be subject to the
carrier common line charge. The private
line surcharge applies to most other users
of interexchange telecommunications facili-
ties which are capable of using local ex-
changes to originate and terminate these
calls. Carrier groups subject to this “spe-
cial access” surcharge are most private line
users, sharers, and enhanced service pro-
viders. Reconsideration Order 183, 48
Fed.Reg. at 42,997; id. App. A, 47 CF.R.
§ 69.115, 48 Fed.Reg. at 43,018, as amend-
ed by Further Reconsideration Order,
App.A., 49 Fed.Reg. at 7829. One narrow
class of exchange users, private communi-
cations systems, were not placed in either
category, but are subject to reasonable
non-discriminatory tariffs for exchange ac-
cess which may be developed by local ex-
change companies in the future. See Fur-
ther Reconsideration Order 11 130-33, 49
Fed.Reg. at 7826.
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Both the carrier common line charge and
the private line surcharge are based on
relative use, but different methods are
used to determine the amount which the
carrier uses the local exchange to originate
or terminate interstate calls. The carrier
common line charge is tied to measured
usage. OCCs will pay a flat, per line rate
based on the projected relative use attribut-
able to the average OCC line. Reconsider-
ation Order, App. A., 47 C.F.R. § 69.105,
48 Fed.Reg. at 43,018, as amended by Fur-
ther Reconsideration Order, App.A., 47
C.F.R. § 69.105(b), 49 Fed.Reg. at 7829.
Resellers will be similarly charged. FX
users . will pay a nonaveraged per
minute/per line charge according to the
actual use of each FX line. See Further
Reconsideration Order 198, 49 Fed.Reg.
at 7922. In a subsequent proceeding the
Commission exempted FX lines whose use
of the exchange cannot currently be meas-
ured. Pending development of measure-
ment capability, these FX subscribers will
pay only the local exchange rate or an
alternative usage surrogate proposed by
exchange carriers. See Investigation of
Access and Divest. Related Tariffs, 49
Fed.Reg. 9174, 9185-86 (1984); Brief for
FCC at 82 n. 108.

Those subject to the private line sur-
charge pay a flat monthly fee of twenty-
five dollars based on the estimated aver-
age per line use of exchange facilities.
This surcharge is based on estimated rath-
er than measured use primarily because
local exchanges are not physically equipped
to monitor the interstate usage of these
special access subseribers. See Reconsid-
eration Order, App.A., 47 C.F.R. § 69.115,
48 Fed.Reg. at 43,019, as amended by Fur-
ther Recomsideration Order, App. A., 49
Fed.Reg. at 7829.

b. Failure to Cure Pre-existing Discrim-
ination
Petitioner MCI claims that the Commis-
sion merely perpetuated the unlawful dis-
crimination which the Commission found to
exist in its Access Order, without curing
the disparate charges for functionally simi-
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lar access. MCI estimates that it will pay
approximately $355 for each access line,
while private line users will pay only the
$25 surcharge. Because the two classes of
telecommunications users utilize “the same
plant in the same manner” but continue to
pay widely divergent per line charges, MCI
argues that the Commission merely contin-
ued  the “widely different” rate results
which originally caused the Commission to
reach a finding of unlawful discrimination.
See Access Order 151, 93 F.C.C.2d at 258,
MCI seizes on the Commission’s character-
ization of the plan as ‘“‘designed to achieve
a rough equity among access service
users,” Reconsideration Order 177, 48
Fed.Reg. at 42,995, as proof that the Com-
mission has breached its admitted obliga-
tion to develop a permanent solution to the
“rough justice,” MCI Telecommunications
Corp. v. FCC, 712 F.2d 517, 524 (D.C.Cir.
1983), in access rates established in the
ENFIA agreement. Brief for Petitioner
MCI at 456-46. MCI demands that the un-
lawful diserimination be promptly reme-
died, relying on authority which prohibits
the establishment or continuation of
charges which have been held to be dis-
criminatory or unlawful. MCI Telecom-
munications Corp. v. FCC, 712 F.2d 517,
535 (D.C.Cir.1983); National Ass’n of Mo-
tor Bus Owners v. FCC, 460 F.24 561, 568
(2d Cir.1972); American Trucking Ass'ns,
Inc. v. FCC, 377 F.2d 121, 130 (D.C.Cir.
1966), cert. denied, 386 U.S. 943, 87 S.Ct.
973, 17 L.Ed.2d 874 (1967).

[21] MCI’'s general attack on the Com-
mission’s aliocation of access charges be-
tween carriers and private line users is
ill-founded. The Communications Act pro-
hibits unjustifiably different rates for the
same service. 47 U.S.C. & 202(a) (1976).
But when there is a neutral, rational basis
underlying apparently disparate charges,
the rates need not be unlawful. For in-
stance, when charges are grounded in rela-
tive use, a single rate can produce a wide
variety of charges for a single service,
depending on the amount of the service
used. Yet there is no discrimination
among customers, since each pays equally
according to the volume of service used.

{22] This is the neutral, reasonable
principle underlying the disparities in per
line access rates charged to OCCs and pri-
vate line users. Although OCC’s will pay
many more dollars per line for access
charges, they require and use a correspond-
ingly higher volume of exchange access on
each line. Between OCCs and leaky PBX
users the size of the per line access
charges has a definite relation to the vol-
ume of access minutes attributable to each
line. There is essentially no difference in
the per minute rate charged to either class
of access users.

Slight variations in rates identified by
MCI are generally attributable (1) to the
Commission’s decision to compute the indi-
vidual line charges based on the classwide
volume of access, or (2) to the difficulty of
measuring the precise number of access
minutes used by the PBX-private line sub-
scribers. These choices are rationally nec-
essary to minimize difficulties in adminis-
tering the access charges and are within
the range of the Commission’s discretion.
See infra B.l.c,, B.2. The resulting rates
do not rise to the level of “unjust or unrea-
sonable” discrimination. 47 U.S.C. § 202(a)
(1976).

The Commission held that the previous
potpourri of access compensation arrange-
ments was unlawful because there was no
“reasonable or rational relationship to justi-
fy the wide disparities in charges.” Access
Order 151, 93 F.C.C.2d at 258. The differ-
ent rates could not be explained on the
basis of functional differences in the type
of access service offered, variations in the
cost of providing that service, or the dis-
similar amounts of access usage. Id. Cor-
rection of the illegality could be accom-
plished through the imposition of a single,
neutral principle, such as relative use, with-
out necessarily equalizing the amount paid
by each access user for exchange access.

{231 The Commission’s decision to re-
cover NTS access costs from carriers on a
usage sensitive basis is not inherently dis-
criminatory. Cf. MCI Telecommunica-
tions Corp. v. FCC, 675 F.2d 408, 414-16
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(D.C.Cir.1982). Usage-based rates have
long been imposed in the telecommunica-
tions industry. See, e.g., In re: AT & T, 9
F.C.C.2d 30, 93 (1967). Under the prior
system most NTS costs were recovered
through usage-based toll charges levied by
AT & T for long distance telephone traffic,
but different classes of carriers and private
line users paid unequal rates. Now that
the rates for each minute of exchange ac-
cess have been equalized on an average
basis there is no justification for a holding
that the continuation of usage-based rates
perpetuates the previous discrimination
found to exist.

Although the Commission’s decision can
be explained based on relative use, MCI
claims that the circumstances of this pro-
ceeding make the Commission’s choice un-
reasonable, and therefore unlawful. MCI
and other petitioners also contend that the
plan unlawfully discriminates among the
various classes of carriers and private
users on factors extraneous to usage. We
consider each of these objections in turn.

¢. The Reasonableness of Adopting Us-
age-Based Charges for Carriers and
Private Line Users Requiring Ex-
change Access

MCI contends that the Commission’s de-
cision to recover NTS costs through usage
sensitive carrier charges is unlawful on
several grounds. First, the Commission
itself determined that NTS costs, which by
definition do not vary with usage, should in
principle be recovered on a flat-rate basis
from end users; its departure from that
principle without adequate explanation is
assertedly arbitrary and capricious. MCI
also argues that a usage-based plan could
not properly be chosen to avoid extreme
rate increases which could have caused dis-
ruptive service impacts. Finally, MCI con-
tends that the plan would be unreasonably
difficult to administer and should therefore
not have been adopted.

[24] These claims are not frivolous, Tel-
ocator Network of Am. v. FCC, 691 F.2d4
525, 537 (D.C.Cir.1982), but inevitably mis-
construe the breadth of the Commission’s

statutory discretion to balance the multiple
goals embodied in the Communications Act.
They may suggest that the Commission
could have reasonably elected to implement
a nonusage-based scheme for recovering
exchange access costs from carriers and
other private line users, but they hardly
prove error in choosing a usage-based re-
covery plan.

{25] Recovery of the balance of NTS
costs through the usage-based carrier com-
mon line charge and special access sur-
charge is not inconsistent with the decision
to impose flat-rate end user charges. The
Commission reasonably determined that
NTS exchange costs are caused by sub-
scribers, and should economically be recov-
ered from the customers incurring those
costs. Recomsideration Order 110, 48
Fed.Reg. at 42,987. The portion of costs
which temporarily or permanently will not
be borne by the end users, which forms the
basis for carriers’ access charges, is essen-
tially a subsidy. This subsidy is not logi-
cally attributable to a particular class of
carriers. The Commission’s decision to re-
cover NTS costs from end users on a flat-
rate basis therefore does not require it also
to assess the subsidized balance of those
costs on a flatrate basis from the interex-
change carriers.

Moreover, the Commission carefully con-
sidered allegations that its usage-based re-
covery scheme was inconsistent with the
general decision to promote economic effi-
ciency by imposing flat rates to recover
NTS costs:

Several petitioners seek ... complete
elimination of the [carrier usage charge].
SBS argues that the charge is inefficient
since it is not cost-based ....

[These petitioners] are legitimately
concerned about the possible uneconomic
effects” of the Carrier Common Line
charge. Such charges do reduce the re-
lationship between rates and costs causa-
tion. Nevertheless, as the Access
Charge Order stresses, for the most part
the Carrier Common Line charge is a
transitional charge. We explicitly recog-
nized the economic costs of such 2

L g g v Tt e,
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charge but viewed these costs as accepta-
ble consequences of a gradual and cer-
tain transition. None of the petitions
were able to suggest any alternative
mechanism to produce such a transition.
We, therefore, reject any suggestion that
the carrier usage or Carrier Common
Line charge be abandoned.
Id. 1165-66, 48 Fed.Reg. at 42,994 (foot-
notes omitted). Other aspects of the Com-
mission’s orders make it reasonably clear
that a usage -based transition plan would
help avoid disruptions in private line usage
and other burgeoning interexchange tele-
communications services which would have
contradicted the very goals of a measured
transition. Id. 17 77, 83, 90, 48 Fed.Reg. at
42,995-96, 43,000. Harsh results would
have attended adoption of a flat-rate carri-
ers’ charge such as that now proposed by
MCI. That risk was evident even under
the usage-based recovery plan adopted by
the Commission, see id.; it would likely
have been magnified under a flat-rate ap-
proach.

[26]1 The choice of a usagebased
scheme for the largely transitional carrier
common line charge and private line sur-
charge was properly influenced by the need
to avoid the disruptions in service which
could have accompanied a flat-rate carriers’
charge. Our conclusion today that the
Commission may lawfully impose flat-rate
end user access charges on a gradual basis
in order to preserve universal service is

34. Under the ENFIA agreement, OCCs paid pro-
gressively higher access rates. That transitional
scheme was based partially on the increasing
quality of interconnection, but also reflected a
compromise rate level between the access rates
paid by AT & T under separations regulations
and that paid by other customers for local ac-
cess. See ENFIA, 71 F.C.C.2d 440, 44647, 455
(1979); ENFIA, 90 F.C.C.2d 6, 16-17 (1982).
The OCC rate effectively increased as the vol-
ume of OCC business also increased, even
though the quality of access was not corre-
spondingly higher. See Brief for FCC at 78.

35. The Commission stated that while the physi-
cal facilities used to offer exchange access to
OCCs may provide a lower quality interconnec-
tion than that offered AT & T, “[ilt is not clear,
however, that this inferior level of interconnec-
tion is any cheaper to provide. Cost-based pric-
ing would appear to require that all carriers pay

premised on the holding that rates may be
structured to avoid disruptive service im-
pacts. When necessary to avoid excessive-
ly burdening carriers, the gradual imple-
mentation of new rates and policies is a
standard too! of the Commission. E.g,
Uniform System of Accounts, 85 F.C.C.2d
818, 828 (1981); ENFIA, 71 F.C.C.2d 440,
455 (1979). See also National Association
of Independent Tel. Producers & Distrib-
utors v. FCC, 502 F.2d 249, 253-55 (D.C.
Cir.1974). The Communications Act autho-
rizes the Commission to impose reasonable
charges to promote a rapid, efficient, and
modern telecommunications network in
which technological innovations are encour-
aged in order to permit the development of
facilities adequate to provide this service.
See 47 U.S.C. § 151 (1976). MCI has itself
benefitted from transitional rate structures
implemented to avoid potentially fatal rate
increases both under the ENFIA agree-
ment 3 and under the Commission’s access
charge scheme, in which OCCs pay a lesser
rate for their access connections than does
AT & T salthough the equivalent costs of
providing that OCC and AT & T access
may not be fully reflected in the rate dif-
ferential.?® The shift from one type of
nondiscriminatory rate structure to another
may certainly be accomplished gradually to
permit the affected carriers, subscribers
and state regulators to adjust to the new
pricing system, thus preserving the effi-
their full costs regardless of any quality differ-
ences.” Access Order | 151, 93 F.C.C.2d at 286.
By determining that OCCs should not be re-
quired to pay the higher effective access rates
levied against AT & T the Commission expressly
acted to ameliorate the adverse impact on the
OCCs' customer base which would have accom-
panied fully equivalent rates for varying quality
access costing roughly the same to provide.
Those aspects of the Commission’s orders charg-
ing different access rates to AT & T and MCI are
under appeal in a separate proceeding, AT & T
v. FCC, No. 84-1087 (D.C.Cir. filed March 9,
1984). We express no opinion on the issues
raised in that proceeding, holding only that
transitional considerations based on preserving
universal subscription and avoiding disruptions

in service may lawfully be considered in struc-
turing a rate scheme.
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cient operation of the interstate telephone
network during the interim.

Other claims have been made that a us-
age-hased access charge plan would be un-
reasonably difficult to administer. Those
arguments generally revolve around the
difficulty of accurately measuring the rela-
tive use, or the problems associated with
distinguishing between classes of carriers,
such as resellers and sharers. However, it
is apparent from our review of the record
that the Commission thoroughly reviewed
these problems and made a reasonable de-
termination that other alternatives posed
even graver risks to its articulated goals.
See National Indus. Sand Ass’n v. Mar-
shall, 601 F.2d 689, 699~700 (3d Cir.1979).

Moreover, the Commission made every
attempt to mitigate these perceived prob-
lems. It made the most precise measure-
ments of average relative use possible. It
expects that carriers will devise even more
accurate methods of determining PBX leak-
age, and will revise the measurements
when that becomes possible. The Commis-
sion identified means of distinguishing be-
tween resellers and other classes of ex-
change users, and cautioned that the diffi-
culty of drawing those lines should not
become a pretext for discrimination. Re-
consideration Order 184 n. 61, 48 Fed.
Reg. at 42,997. It recognized that al-
though “certain resellers cannot be identi-
fied, ... the surcharge which applies to
private lines will apply to them as well, and
will similarly serve as a temporary surro-
gate for interstate access charges.” Id.
784. No party proposed a coherent, feasi-
ble alternative scheme which would have
better served the diverse and delicately bal-
anced goals identified by the Commission.

We have certainly been unable to divine
the existence of such an alternative plan;
and we fail to see how a remand for fur-
ther reconsideration could possibly improve
on the Commission’s thorough assessment
of these issues. The FCC's choice of a
usage-based system of carrier common line
- charges and private line surcharges is rea-
sonable under the circumstances.

d. Discrimination in the Uniform Access
Compensation Plan

Several parties allege that the Commis-
sion implemented its plan for carriers ac-
cess charges in an illegally discriminatory
manner. The primary claim appears to be
that the Commission impermissibly discri-
minated against OCCs and resellers in fa-
vor of the closely related enhanced service
providers and some sharers. Although the
latter carriers may, at times, heavily use
exchange access, they are subjected only to
the lesser private line surcharge. The ac-
cess charges paid by the sharers and en-
hanced service providers may thus not ful-

ly reflect their relative use of exchange
access.

To analyze the lawfulness of that classi-
fication, we begin with the language of the
Communications Act:

It shall be unlawful for any common
carrier to make any unjust or unreason-
able discrimination ... for ... like com-
munications service, ... or to make or
give any undue or unreasonable prefer-
ence or advantage to any particular per-
son, ... or to subject any particular per-
son, ... to any undue or unreasonable
prejudice or disadvantage.

47 U.S.C. § 202(2) (1976) (emphasis added).

[27] The Communications Act thus does
not prevent all discrimination—disparities
in prices for similar service—but only un-
reasonable discrimination.  Associated
Press v. FCC, 452 F.2d 1290, 1300, 1301
(D.C.Cir.1971). The reasonableness of the
price disparity must be judged by the cir-
cumstances in which it is assessed.

The Commission justified its decision to
impose the private line surcharge on en-
hanced service providers and sharers as
necessary to preserve their financial viabili-
ty, and hence avoid adverse customer im-
pacts. Reconsideration Order 183, 48
Fed.Reg. at 42,997. That conclusion repre-
sents its considered judgment that the ben-
efits to be achieved through preservation
of an efficient telecommunications network
are more important than adhering to an
inflexible access charge plan. It is difficult
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1 Access to quarrel with this judgment, since the sure that no local exchange service sub-
Commission anticipated that the general scriber cancels that service, and establish

Commis- level of access fees may fall as the usage- full and fair competition in the interex-
riers ac- based system of charges is perfected. An- change services market. All of those
ninatory other plan could unnecessarily pretermit  objectives could not be fully accom-
1S to be the existence of these valuable telecommu- plished simuiltaneously and immediately
y discri- nications services. even if we had perfect knowledge.
rs in fa- Moreover, this plan merely extends to Therefore, we necessarily must exercise
1 service the enhanced service providers and some  judgment and discretion in devising an
sugh the sharers the benefits of a graduated transi- access charge plan that takes all of those

wily use . tion which was previously granted to those objectives into account.

d only to carriers subject to ENFIA tariffs. These Neither the language of the Act nor
The ac- carriers were not generally regulated un- past court or Commission opinions pre-
and en- der ENFIA and the Commission recognized clude this Commission from striking a

s not ful- that they had not yet had time to adjust reasonable balance. On the contrary,

xchange their business operations to compensate for ~ Congress undoubtedly anticipated that

higher access charges. /d. an exercise of judgment would be re-
at classi- [28] On balance, the Commission’s deci- quired when it declared that it was creat-
ge of the sion to avoid unnecessary ‘“‘customer im- ing this Commission in order to achieve
pact or market displacement” reasonably =~ multiple purposes “so far as possible.”

common justifies any slight rate disparities imple- Aeccess Order 1 88-89, 93 F.C.C.2d at 268.

nreason- mented under the new access charge plan.  [n yequiring the enhanced service provid-

like com- Id. Neither the Commission’s rulings® ors and sharers to pay the private line
make or nor our cases have ever held that all pri¢-  gyrcharge rather than the carrier common
le prefer- ing disparities which may fail to recover ypo charge the Commission acted to end

:ular per- full costs from the customer—however gyigrins discrimination as far as possible.

:ular per- temporar_y Or necessary to ac}.nev'e the stat- 7o uphold its choice under these circum-

asonable utory policies of the Communications Act— ..o ‘

are invariably banned by the antidiserim-

. ination sections of the Act.3” The Commis- [29] Resellers also object to their treat-
is added). sion thus warned in its initial order that it ment under the Commission’s plan. How-
thus does would be impossible to implement a perfect ever, they have generally been paying EN-
lisparities plan: FIA rates and have thus had the benefit of
only un- An ideal access charge plan would a gradual transition. When offering resale
ssociated eliminate all discrimination or prefer- of long-distance services they use the local
300, 1301 ences within or among services, create exchange facilities in a similar manner and
'ss of the incentives for the most efficient utiliza- amount as OCCs. See Brief for FCC at 79
y the cir- tion of all telecommunications facilities, n. 103; AT & T—Applicability of the EN-
d. discourage all uneconomic bypass, en- FIA Tariff to Certain OCC Services, 91
ecision to

36. E.g., Access Order 133, 93 F.C.C.2d at 252: 386 US. 943, 87 S.Ct. 973, 17 L.Ed.2d 874

e on en- “[T}his decision [to address the problem of un- (1967), establishes only that once the Commis-
harers as economic bypass] does not, in any way, consti- sion has identified a rate as unlawfully discrimi-
1al viabili- tute a judgment th?t SUbSidiZiI_lg the costs of natory, the carrier is not entitled to perpetuate
’ g basic telephone service for certain customers or that rate as serving other important policy inter-
tomer im- for all customers is improper.” See also AT & ests under the Act. Cf. Aeronautical Radio, Inc.
183, 48 T, 78 F.C.C.2d 1296, 1297 (1980). Of course, the  y, FeC 642 F.2d 1221, 1237 (D.C.Cir.1980), cert.
ion repre- Commission’s finding of an unjustified subsidy denied, 451 U.S. 920, 101 S.Ct. 1998, 68 L.Ed.2d
may precede a holding that rates are unreason- 311 (1981) (Wilkey, J., dissenting); Nader v
it the ben- ably discriminatory. See, e.g., Western Union FCC. 520 F.2d 182, 211 (D.C.Cir 19'75) (Fah )
. . » - » Llar. Y,
eservation {rg"{l Inc. v. FCC, 568 F.2d 1012, 1019 (d Cir. 3" gicconiion (o0t cases upholding FCC ac.
s network )- tion in the absence of an initial finding of un-
ing to an 37. American Trucking Assns, Inc. v. FCC, 377 lawful discrimination).
is difficult F.2d 121, 129-31 (D.C.Cir.1966), cert. denied,

737 F.2d—26
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F.C.C.2d 568, 569, 575-T7 (1982), affd
mem., U.S. Telephone Communications,
Ine. v. FCC, 725 F.2d 126 (D.C.Cir.1984).
The Commission rationally held that carri-
ers reselling private line services to provide
long distance service are situated similarly
to OCCs, and should thus be subject to the
carrier common line charge.

[30] MCI asserts that the Commission
unlawfully discriminated by not requiring
exchange carriers to file tariffs for private-
ly owned telecommunications systems, al-
though these systems are capable of ac-
cessing the local exchange. Brief for Peti-
tioner MCI at 69. However, the Commis-
sion did permit carriers to file tariffs. Its
decision not to make filing mandatory is
reasonable since it is not yet clear whether
exchange carriers have the measurement
and other technical capabilities to develop a
surrogate surcharge which could sufficient-
ly approximate usage and satisfy the statu-
tory limits on tariffs. See Further Recon-
sideration Order 1133, 49 Fed.Reg. at
7826. Agency action which fails to require
that exchange carriers perform the impos-
sible is hardly unlawful.

We have thoroughly considered the par-
ties’ remaining claims of discrimination,
which, although numerous, are without any
substance; these appear to be set out as
hollow decoys to distract attention from the
expert manner in which the Commission
thoroughly balanced the complex, often
contradictory, policies of the Communica-
tions Act. The Commission has, to the best
of its ability, attempted to reconcile exist-
ing disparities in charges levied against
interexchange carriers and private line
users. Its plan to recover specified access
costs through a combination of usage-
based carrier common line charges and pri-
vate line surcharges is appropriately tai-
lored to minimize the difficulties inherent
in any transition to a new system of rates;
it is designed to guarantee the widest pos-
sible participation among all classes of ex-
change access users; and it is neutrally

38. MTS & WATS Market Structure, Report and
Second Supplemental Notice of Inquiry, 77 F.C.

imposed on the basis of relative use. Cer-
tainly, therefore, this plan falls within the
broad zone of expertise and discretion
which must be granted to the Commission
in a proceeding which touches the very core
of the rapidly developing telecommunica-
tions industry.

2. Private Line Service

We next turn to consider the FCC's ac-
tion with regard to private line/PBX ser-
vice (“PBX”). The Commission recognized
in its Second Supplemental Notice that
these communications services posed spe-
cial problems for any new regulatory re-
gime that sought to move the industry to a
more efficient, cost-based footing.®® These
problems were rooted in the fact that the
large portion of PBX users possessed the
capability to circumvent the conventional
long-distance network and yet achieve in-
terstate connections beyond those envi-
sioned by the private line service. These
connections—their frequency and dura-
tion—are not measured, nor will they be, at
least in the short-term future. Thus PBX
use posed a classic “free-rider” dilemma:
PBX users enjoy the benefits of non-traffic
sensitive equipment, but do not contribute
to the cost of maintaining the interstate
equipment.

The FCC has determined that some of
the costs associated with such “leaky” PBX
use must be recovered. To this end the
Commission devised a surcharge:

[Tlhe most reasonable interim ap-
proach to reducing the discrimination in
rates for MTS [long distance] users and
... other persons would be to develop a
surcharge on private lines and the closed
ends of WATS lines. We determined
that a surcharge would be imposed on
the closed ends of all interstate WATS
lines as well as all jurisdictionally inter-
state private lines not falling within spe-
cifically enumerated exceptions. These
exceptions included: (1) private lines sub-
ject to carrier’s carrier charges; (2) pri-
vate lines that cannot leak; and (3) cer-

C.2d 224 (1980) (“Second Supplemental Notice").




NATIONAL ASS’N OF REG. UTIL. COM'RS v. F.C.C. 1139
Clte as 737 F2d 1095 (1984)

se. Cer tain private lines that can but probably sion’s judgment based upon the agency’s
ithin the do not leak (i.e., Telex and programming expertise and experience collected over a
iscretion facilities). We established a flat sur- great many years. - It also represents, we
nmission charge of $25 per voice grade line for conclude, an example of exactly the kind of
’ery core 1984 only because insufficient time re- difficult judgment call for which expert
nmunica- mained for the telephone companies to agencies have been created.

develop a system of surcharges more  As is to be expected with any decision

precisely reflecting af:tual leal.c:.zge before  that departs from the status que, the bene-
the October 3 deadline for filing access ficiaries of the status quo have objected to

'CC’s ac- service tariffs. See Recomsideration the Commission’s plan. Aeronautical Ra-
PBX ser- Order at para. 88. We expressed our dio, Inc. (‘“ARINC"), a heavy subscriber to
scognized expectation that telephone companies private line service, summarized its objec-
tice that would act to replace the $25 surcharge tions to the $25 charge this way:
sed spe- by such a system of surcharges as soon The Commission erred in pre- :
atory re- as possible. scribing a special access surcharge to be i
istry to a Further Reconsideration Order, 1112,  imposed upon the terminations of private ;
% These 49 Fed.Reg. at 7824. The Commission ex- lines which bears no relationship either i
that the plained that this surcharge concept was the to the amount of usage alleged [to] be :
ssed the best alternative open to it: “The imposition made of the local exchange by such lines ;
ventional of a modest surcharge that is not based or the cost thereby imposed upon the |
‘hieve in- upon actual usage measurements will re- exchange. In attempting to develop- a |
)se envi- duce discrimination or preferences to the value for the surcharge, the FCC relied
2. These maximum extent possible without imposing ~ upon unsupported and facially unreliable
d dura- costly and difficult measurement proce- estimates of interstate private line usage
1ey be, at dures.” Id., 1116, 49 Fed.Reg. at 7824. which, in any event, are wholly irrelevant
hus PBX The choices open to it were few, the Com- ' the amount of”pr_wate line traffic
dllemmgz mission explained, and it described the dif- which might “leak  into the local ex-
on-traffic ficulties attendant to each possible course. change through private §w1’tchmg_ ar-
:ontnbute ! Id., 11117-119, 49 Fed.Reg. at 7825. It is rapgements. 'The Commls_smn s maplfest
interstate a remarkably candid review of the options failure to articulate a rational basis for
open to the Commission. The computation its determination of the special access
- some of by which the $25 per line figure was ar- surcharge, and its admitted reliance upon
aky” PBX rived at is contained in paragraph 88 of the ~ unrelated and irrelevant data in deter-
s end the Reconsideration Order®® It is by admis-  Mining the value of that charge, clearly
: sion an estimate based upon assumptions l.'equlres remand to the agency.
erim  ap- i drawn from the collective experience of the Brief for ARINC at 30.
ination in Commission. It appears to be a conserva- The FCC responds by noting that “[nJo
users and { tive estimate. It evidences the Commis- data are presently available on the percent-
devel
th e10p : ! 39. “{W]e shall use our best judgment to develop that 8 percent of all communications made over
ec ?se . : an injtial surcharge level, pending development such lines are interstate, based on the latest data
etermined of [other] charges by the carriers. First, we available to us on average subscribed line usage
1posed on note that private lines attached to a PBX are for interstate MTS and WATS services. Eight i
te WATS capable of ‘leaking’ into local exchange. Be- percent of 80 percent is 6.4 percent, which rep- i
lly inte cause most private lines are connected to PBXs, resents the proportion of all private line usage i
‘a, y Inter- most private lines are capable of leaking. Al- that “leaks” into the local exchange. We further ]
vithin spe- though one might assume that all private lines assume, based on estimates submitted in this r
1s. These would leak if capable of doing so, we are aware proceeding, that nonpremium carriers would A
lines sub- of some private lines connected to PBXs that pay approximately $400-$500 in monthly carri- .
s (2 . ! actually may not be used in connection with er usage charge under the access charge plan. |
's; (2) pri- ! local exchange services to make interstate calls. Taking 6.4 percent of these figures, we arrive at |
nd (3) cer- We believe a fair estimate of the number of -a range of approximately $25-$32 per month 3
. such lines would be 20 percent of all private per line. We will select the lower end of this !
ual Notice™). lines. Thus, we estimate that 80 percent of all range, $25, as a conservative estimate of what

N

private lines do leak through a PBX or other
patching or switching device. We shall assume

the interim surcharge should be.” Reconsidera-
tion Order, { 88, 48 Fed.Reg. at 42,999.
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age of private lines that are connected to
PBXs or other switching machines....
Because private lines are not routinely me-
tered, the FCC also had no data on the
extent of ‘leakage’ from such private lines
or on the percentage of leakage that is
jurisdictionally interstate.... Rather than
abandon entirely the possibility of recover-
ing a fair part of interstate local exchange
costs from private line users, the FCC un-
dertook to develop a reasonable surrogate
for the carrier charges.” Brief for the
FCC at 97-98. The Commission adds that
“Inlo one seriously challenges the more
general proposition that private lines gen-
erate extensive traffic for local exchanges;
and none of these who challenge the 80
percent figure offers a different estimate.”
Id. at 98 & n. 130. AT & T adds in support
of the Commission action that “[o]nce the
use of NTS plant by special access line
users is recognized, the only remaining
question is the amount the user should
contribute.” Brief for AT & T at 49.

{31,32] In our judgment both the con-
cept of a surcharge and the rate are lawful
exercise of the statutory discretion vested
in the FCC. The objections thereto are
founded on faulty premises regarding the
role of this court. We are not a policy-
making body. This court instead patrols
the perimeters of an agency’s discretion.
If an agency in the course of an informal
rulemaking does not attempt either to close
itself off from informed opinion or to ex-
tend its reach beyond the scope of permissi-
ble authority, then it is our duty to accept
that judgment if it is rational and not un-
reasonable. The fact that an agency’s deci-
sion is a difficult one, or that the decision
rests on a set of evidentiary facts less
desirable or complete than one which would
exist in some regulatory utopia does not
alter our role. We remain here to insist
upon a necessary minimum: “[When an
agency] is obliged to make policy judg-
ments where no factual certainties exist or
where facts alone do not provide the an-
swer, [it] should so state and go on to
identify the considerations [it] found per-
suasive.” Industrial Union Department,
AFL-CIO v. Hodgson, 499 F.2d 467, 476

(D.C.Cir.1974). We cannot here conclude
that “the FCC failed to take a sufficiently
careful look at the problem presented, and
failed to engage in reasoned decision mak-
ing with respect to the issue ....” Aero-
nautical Radio, Inc. v. FCC, 642 F.2d
1221, 1231 (D.C.Cir.1980), cert. denied, 451
US. 920, 101 S.Ct. 1998, 68 L.Ed.2d 311
(1981). The agency has not given us
“[plious hope and speculation [in the place]
of evidence.” Natural Resources Defense
Council, Inc. v. EPA, 655 F.2d 318, 346
(D.C.Cir.) (Robb, J., dissenting), cert. de-
nied, 454 U.S. 1017, 102 S.Ct. 552, 70
L.Ed.2d 415 (1981). Rather, it appears
from the record that the FCC has spent
considerable time and resources in dealing
with the PBX problem, and it has indicated
that it will continue the search for a better
resolution. “[TThe Commission must be ex-
pected to make use of the experience it has
gained through years of dealing with the
problem....” City of Chicago, Illinois v.
Federal Power Commission, 458 F.2d 731,
747 (D.C.Cir.1971), cert. denied, 405 U.S.
1074, 92 S.Ct. 1495, 31 L.Ed.2d 808 (1972).
“[Elffective regulation requires that the
Commission bring to bear the full range of
its knowledge, garnered from whatever
source, in making the interpretation on
which it bases important policy decisions.”
Id.

The critical choice confronting the agen-
cy was either to do nothing about the “hid-
den” access enjoyed by PBX users, or to do
something. The fact that PBX users could
and do use the local networks dictated that
the FCC seek some form of cost contribu-
tion. Such was not only a rational decision,
it is in fact the only decision that is rational
given the broader context of the FCC's
plan for the nation’s communication sys-
tem.

Given this choice, the next critical ques-
tion was how to cope with a problem about
which no reliable data was available. The
FCC chose to rely upon its historical experi-
ence and expertise to employ a system of
conservative estimates. As discussed su-
pra, some parties have assailed this choice
because of their belief that it demands of
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free riders only a minimal fare. ARINC
and others criticize the decision for de-
manding too much. We view it as one of a
number of choices, any one of which would
have been within the agency’s broad discre-
tion. When “the figure selected by the
agency reflects its informed discretion, and
is neither patently unreasonable nor ‘a dic-
tate of unbridled whim,’ then the agency’s
decision adequately satisfies the standard
of review.” WJG Telephone Co., Inc., v.
FCC, 675 F.2d 386, 389 (D.C.Cir.1982). We
note also that this rate is not one for the
ages. It is an interim charge, imposed
because of necessity. ‘“The $25 surcharge
applies only in 1984, 47 C.F.R. § 69.115(c),
and the FCC said that it would reassess the
level of the surcharge after 1984 in a sepa-
rate proceeding.” Brief for the FCC at
100, n, 135.

The great part of the attack on the sur-
charge centers on the method the FCC
employed in arriving at the $25 figure.
See Brief for ARINC at 43-45; Brief for
API at 32-34. ARINC and others would
prefer that this court’s focus be confined to
the particulars of this calculation and not
the broad contours of the dilemma facing
the Commission. It did not furnish the
Commission, and it does not furnish the
court, with any alternate methodology,
much less one that is a persuasive substi-
tute. Each step in the FCC's calculation is
to some extent guesswork, but it is rea-
soned guesswork. It is plausible. It is
tethered to the Commission’s general expe-
rience with long-distance use. We remind
ARINC that “some legislative judgments
cannot be anchored securely and solely in
demonstrable fact.” Industrial Union De-
partment v. Hodgson, supra, 499 F.2d at
476. Of course we would prefer a more
precise equation. But “[sjound principle
bids us accompany any further judicial re-
view—of the specifics of these approaches
and tracing methodologies—with diffidence
and restraint.” National Association of
Greeting Card Publishers v. United
States Postal Service, 607 F.2d 392, 401
(D.C.Cir.1979), cert. denied, 444 U.S. 1025,
100 S.Ct. 688, 62 L.Ed.2d 659 (1980). “The
thoroughness and persuasiveness of the ex-

planation we can expect from the agency
will, of course, vary with the nature of the
prediction undertaken.” Natural Re-
sources Defense Council, Inc. v. EPA, su-
pra, 655 F.2d at 329. Here the prediction
is one concerning the amount of use made
of PBX facilities to connect with local
loops. We cannot say that the prediction is
unreasonable or unsound. The Commis-
sion “must be free, within the limitations
imposed by pertinent constitutional and
statutory commands, to devise methods of
regulation capable of equitably reconciling
diverse and conflicting interests....” Per-
mian Basin Area Rate Cases, 330 U.S.
747, 767, 88 S.Ct. 1344, 1360, 20 L.Ed.2d
312 (1968).

[33] ARINC argues that the FCC has
not met its obligation to justify its policy
choice, that the agency has somehow failed
to carry its burden of proof in establishing
the $25 figure. This is not a novel tactic.
Nor is our response original: “Without em-
barking upon an extended discussion of
burdens of proof, we think this view is
manifestly unsound.” Telocator Network
of America v. FCC, 691 F.2d 525, 539, n.
114 (D.C.Cir.1982). It is not the Commis-
sion’s chore to convince us that what it has
done is the best that could be done, but
that what it has done is reasonable under
difficult circumstances. Here the unique
nature of an unmeasurable but real prob-
lem of hidden access assists the FCC in
justifying what it has ordered.

We cannot divorce the difficulty of the
regulatory dilemma from the reasonable-
ness of its resolution. The manifest equity
of demanding some contribution to the up-
keep of the system from PBX users com-
bined with the current impossibility of
more precision renders our conclusion un-
avoidable. Repetition of the phrase “arbi-
trary and capricious” may have dulled it
and left less than obvious its primary me-
aning. But when an agency makes ration-
al choices from among alternatives all of
which are to some extent infirm because of
a lack of concrete data, and has gone to
great lengths to assemble the available
facts, reveal its own doubts, refine its ap-
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proach, and reach a temporary conclusion,
it has not acted arbitrarily or capriciously.
“The Commission, as the expert agency
entrusted by Congress with the administra-
tion of the crucial, dynamic communica-
tions field, requires and deserves some lati-
tude in carrying out its substantial respon-
sibilities.” Action for Children’s Tele-
vision v. FCC, 564 F.2d 458, 482 (D.C.Cir.
1977). We thus conclude that the $25 rate
was validly imposed.

3. Private Communications Systems

Clearly connected to the discussion of
private line/PBX service is that small por-
tion of the Commission's order concerning
private, not-for-hire communications sys-
tems. Regarding these systems the Com-
mission commented:

[W]e shall allow exchange carriers to

develop reasonable, nondiscriminatory

surcharges on interconnected use of ex-
change services by carriers’ publicly of-
fered interstate services using radio and
other facilities (e.g. DTS), and privately-
owned microwave relay systems, satellite
transmission systems, and other inter-
state private facilities that would other-
wise not be subject to either the sur-
charge or carriers access charges (that
is, that will not employ any end links
obtained from the exchange carriers to
which private line surcharges would ap-
ply). In such cases, we are prepared to
consider the carriers’ proposals for a sur-
charge to the individual exchange tele-
phone lines which can be connected to
such systems. Such a surcharge would
have to be filed in tariffs with this Com-
mission.
Reconsideration Order, 186, 48 Fed.Reg.
at 42,998. The Commission was obviously
concerned with the possibility that private
communications systems, such as satellite
‘transmission systems, might be enjoying or
might soon enjoy the kind of hidden access
to the nation’s telephone network which the
PBX users currently possess. It thus act-
ed to open the floor to proposals, in the
form of carrier-proposed tariffs, on how to
assess the costs of such access. Predict-
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ably, the users or potential users of in-
place or projected systems reacted as
though possible future levies had already
been laid and collected.

Intervenors American Petroleum Insti-
tute, the Association of Data Communica-
tions Users, and the Utilities Telecommuni-
cations Council (hereinafter referred to col-
lectively as “API”) argue that:

Those provisions [of the FCC's order)

which authorize telephone companies to

file the surcharges on private communi-
cations systems in federal access tariffs
were issued without notice and opportu-
nity for comment. Not once during the
five-year history of this rulemaking pro-
ceeding has the Commission provided no-
tice that it intended to impose surcharges
upon private communications systems
that engage local exchange facilities.

Brief for API at 17-18.

The FCC responds by raising three argu-
ments: 1) that API is barred from seeking
court review of its arguments because it
failed to seek agency reconsideration of the
issue; 2) that parties in API's position
“should have been aware that the Commis-
sion might consider” access charges for
those systems, and 3) “[iln any event, the
Commission took no action with respect to
private systems that could be considered a
‘rule’ ... and thus the notice and comment
requirements ... were not triggered.”
Brief for FCC at 117. API has failed to
raise any issue here that could be con-
sidered ripe for review.

The basic components of the ripeness
doctrine were laid out by the Supreme
Court nearly two decades ago in Abbott
Laboratories v. Gardner, 387 U.S. 136, 87
S.Ct. 1507, 18 L.Ed.2d 681 (1967), when the
court stated:

Without undertaking to survey the intri-

cacies of the ripeness doctrine it is fair to

say that its basic rationale is to prevent
the courts, through avoidance of prema-
ture adjudication, from entangling them-
selves in abstract disagreements over ad-
ministrative policies, and also to protect
the agencies from judicial interference
until an administrative decision has been
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formalized and its effects felt in a con-
crete way by the challenging parties.
The problem is best seen in a twofold
aspect, requiring us to evaluate both the
fitness of the issues for judicial decision
and the hardship to the parties of with-
holding court consideration.

Id. at 148-149, 87 S.Ct. at 1515-1516.
While ripeness questions frequently recur,
this formulation of a court's inquiry re-
mains the guide to any particular contro-
versy. See Baltimore Gas and Electric
Company v. ICC, 672 F.2d 146 (D.C.Cir,
1982). Applied here it is easy to see that
the issues pressed by API are not currently
fit for review, nor does API yét bear any
burden as a result of the Commission’s
announcement.*

[34]1 What the FCC has done is to serve
notice that it considers the hidden access—
if any—enjoyed by private communications
systems to be a subject worth studying and
possibly a problem requiring a remedy. It
has invited the exchange carriers to con-
duct such studies and, if warranted, to
propose a method of cost recoupment for
any hidden access that is discovered to
exist. The invitation is not, as we read it,
an exclusive one. Subscribers to private
systems would no doubt be well-advised to
assist the exchange carriers in their assess-
ment of the problem. Nor does the word-
ing of the announcement preclude an ex-
tended and in-depth agency consideration
of any proposals if and when they should
materialize. But the agency has as yet
decreed nothing, and parties such as API
are as yet paying nothing. Likewise, we
have nothing concrete to review.

40. API's counsel stated at argument that his
clients would be forced to deal with multiple
state commission filings as a result of the Com-
mission’s statement. We do not view such ef-
forts as the kind of “burden” envisioned by the
Abbott test. Interested parties will of course
have to maintain surveillance of the regulatory
environment in which they function. But this is
an ordinary cost of doing business, and is not
an inescapable result of the Commission’s an-
nouncement.

41. Recent years have witnessed a renewal of
interest in the traditional role of nondelegation
doctrine. See American Textile Mfgs. Inst., Inc.
v. Donovan, 452 US. 490, 54348, 101 S.Ct.

We emphasize that the agency’s an-
nouncement and our comments on it in no
way preclude or in any way limit the right
of a user of a private system to later
challenge the lawfulness of any charges
developed by the exchange carriers. We
remind the Commission that the agency
cannot limit any future proceeding in this
area by reference to its decisions in this
docket. We also caution the Commission
that it cannot, of course, cede to private
parties such as the exchange carriers either
the right to decide contests between them-
selves and their opponents or even the op-
portunity to narrow the margins of the
debate regarding access charges for pri-
vate systems. API seriously contends that
the Commission is unlawfully delegating
agency authority. See Brief for API at 42,
n. 40, citing Sierra Club v. Sigler, 695
F.2d 957, 963, n. 3 (5th Cir.1983). Such
argument is typically presented in the con-
text of a transfer of legislative authority
from the Congress to agencies, but the
difficulties sparked by such allocations are
even more prevalent in the context of agen-
cy delegations to private individuals.*

[35] We need not examine the problem
because we divine no such abdication of the
Commission’s role as disinterested arbiter
to any interested party. Had the Commis-
sion so acted and had the Congress so
intended it to act, that would amount to a
“legislative delegation in its most obnoxi-
ous form; for it is not even delegation to
an official or an official body, presumptive-
ly disinterested, but to private persons
whose interests may be and often are ad-

2478, 2508-10 (Rehnquist, J., dissenting). See
also, Note, “Rethinking the Nondelegation Doc-
trine”, 62 B.U.L.Rev. 257 (1982), Lane, “Schecht-
er and the FTC: A Roving Commission”, 39
Bus.Lawyer 153 (1983). As attention to this
area of our law grows, it refocuses thought on
one of the rationales against excessive delega-
tion: the harm done thereby to principles of
.political accountability. Such harm is doubled
in degree in the context of a transfer of authori-
ty from Congress to an agency and then from
agency to private individuals. The vitality of
challenges to the former type of transfer is
suspect, but to the latter, unquestionable.




